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Abstract

The paper discusses the jurisprudence of the Inter-American Commission on Human Rights as
regards extra-territorial jurisdiction. The author modifies her earlier position in which she
defended the “Bankovic argument”, that the Inter-American Commission should limit its
jurisdiction to acts that are committed by member States of the Organization of American States
in the territories of the region. In this paper, she distinguishes the Inter-American Commission’s
analysis of a petition’s admissibility from that conducted by the European Court, and concludes
that the Inter-American Commission should find an OAS member State responsible for acts
committed outside the region, if the respondent State had effective control of the extra-regional
territory at the time the violation was committed.
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OUT OF BOUNDS?
THE APPROACH OF THE INTER-AMERICAN SYSTEM FOR THE
PROMOTION AND PROTECTION OF HUMAN RIGHTS TO THE
EXTRATERRITORIAL APPLICATION OF HUMAN RIGHTS LAW

CHRISTINA M. CERNA!

GENERAL CONSIDERATIONS ABOUT JURISDICTION

In general, all international human rights instruments require that a petition satisfy
certain admissibility requirements in order to be examined by an international
supervisory body. Those requirements involve fulfilling prescribed requisites regarding
admissibility ratione personae, ratione temporis, ratione materiae and ratione loci.
When these requirements of person, time, subject matter and place are fulfilled, the
supervisory body may exercise jurisdiction over the petition.

The inter-American system today comprises thirty-five (35) member states and,
unlike the Council of Europe, includes every independent country in the hemisphere.’
The Statute of the Inter-American Commission provides that the Commission is an organ
of the Organization of American States, created to promote the observance and defense of
human rights.> Human rights are understood to be the rights set forth in the American
Convention on Human Rights (‘American Convention’) in relation to the states parties
thereto, and those set forth in the American Declaration on the Rights and Duties of Man
(‘American Declaration’), in relation to the other member states that have not yet ratified
or acceded to the Convention.* The Organization of American States is the reincarnation
of the regional system known previously as the ‘Pan American Union’; it was redesigned
pursuant to Chapter VIII of the UN Charter, to accommodate the creation of the United
Nations.

Article Il of the American Declaration, as noted by the European Court in
Bankovic, has no express jurisdictional scope.> Clearly, the American Declaration was
not intended to function as a treaty and no consideration was given to describing how to
apply it to the OAS member states. The Declaration was adopted in 1948, some six

! Ms. Cerna is a Principal Specialist at the General Secretariat of the Organization of American States’ Secretariat for the Inter-
American Commission on Human Rights. The opinions expressed are in the author’s personal capacity and are not to be attributed to
the Inter-American Commission on Human Rights, the General Secretariat of the Organization of American States, or to the
Organization of American States. This paper was presented by the author at the AALS Annual Meeting in Washington, D.C. on
January 5, 2006 and is an updated and amended version of a paper presented by the Author at an expert seminar in Maastricht in
January 2003 and published in Fons Coomans and Menno T. Kamminga (eds.): EXTRATERRITORIAL APPLICATION OF
HUMAN RIGHTS TREATIES, Intersentia 2004, Antwerp-Oxford.

2 The currently 46 member states of the Council of Europe do not include Belarus, although an application for membership by
Belarus is pending.

®  statute of the IACHR, Adopted by the OAS General Assembly, 9" Regular Session, La Paz, Bolivia, October 1979, Res. No. 448.
4 Art. 1, ‘“Nature and Purposes’, of the Statute.

®  Bankovic and Others v. Belgium and 16 Other Contracting States, Admissibility decision of 12 December 2001, Application No.
522207/99, 41 ILM 517 (2002), para 78.
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months prior to the adoption of the Universal Declaration of Human Rights, and was
generated by the same prevailing international concern for creating a non-binding
instrument that would serve as a standard of achievement, at the regional level. The Inter-
American Commission was created, eleven years later, in 1959, not by a treaty, as was
the case with the European Commission, but by a political resolution. Since the
Commission’s mandate was to promote and protect human rights in the hemisphere, the
only existing human rights instrument, at the regional level, was the American
Declaration, and in 1965, the Commission began to apply the Declaration to all the
member states of the OAS, when it was granted the authority by the political bodies, to
examine and decide individual petitions alleging violations of human rights. This lack of
an express jurisdictional scope is relevant since most of the examples from the inter-
American system, involving the extraterritorial application of its human rights
instruments, concern the United States, which has not ratified the American Convention
and which is considered by the Inter-American Commission to be subject to the
American Declaration.

Article Il of the American Declaration is sometimes referred to, inappropriately,
as the jurisdictional clause, but is, more accurately, identified as an autonomous
substantive rights provision entitled ‘Right to equality before law.” The right to equality
before the law is not dependent upon the finding of a violation of another substantive
right set forth in the Declaration, but is an autonomous right that is violated when there is
an unreasonable differentiation as regards the treatment of persons of the same class or
category. It provides that:

All persons are equal before the law, and have the rights and duties
established in this Declaration, without distinction as to race, sex,
language, creed, or any other factor.

The American Convention, a treaty modeled after the European Convention®, sets
forth its jurisdictional scope under the ‘General Obligations’ inherent in the treaty, in
Article 1(1):

The States Parties to the Convention undertake to respect the rights and
freedoms recognized herein and to ensure to all persons subject to their
jurisdiction the free and full exercise of those rights and freedoms, without
any discrimination for reasons of race, color, sex, language, religion,
political or other opinion, national or social origin, economic status, birth,
or any other social condition. (Emphasis added)

Unlike the European Convention, juridical persons are not considered subject to
the jurisdiction of the States Parties to the American Convention, since Article 1(2) of the
American Convention specifically limits the obligations of states under the American
Convention to ‘human beings.”” In the inter-American system, States Parties only have
obligations to human beings who come within their jurisdiction; whereas in the European

®  Convention for the Protection of Human Rights and Fundamental Freedoms, Adopted 4 November 1950.
T Art. 1(2) provides: ‘For the purposes of this Convention, “person” means every human being’.
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system, States Parties have obligations both to human beings and to juridical persons,
such as companies.

EXTRATERRITORIAL EXERCISE OF JURISDICTION UNDER THE DECLARATION

The jurisdiction of States is normally territorial, but the European Court has
established three exceptions thereto in its jurisprudence.®

The three exceptions are as follows: 1) the first exception is found in the Soering
line of cases,” which held that the European Convention is violated if lawful acts
committed within the territory of a state (such as extradition or deportation
determinations) were likely to give rise to actual violations outside the state’s territory; 2)
the second exception is that states are responsible for human rights violations in
territories that are under their “effective control” even if the territories are outside the
state; this exception is exemplified by a number of cases concerned with the Turkish
occupation of northern Cyprus, as in the Cyprus v. Turkey and Loizidou v. Turkey
cases,'® where the European Court held that Turkey was responsible for acts incurred by
authorized state agents in territories outside the national territory because members of the
Turkish armed forces exercised authority over persons and property in Cyprus; and 3) the
third exception, where extraterritorial responsibility reached its zenith, as in the Issa v.
Turkey, case, where neither the European Court nor Turkey questioned that the
Convention applied to Turkish forces operating in lIrag, a state not party to the
Convention; in this last example, the Court did not examine issues of Turkish control or
legal authority, the only question appeared to be whether the Turkish forces, did in fact,
cause the deaths of the applicants’ relatives.* This dramatic shift in the European
Court’s position (in the Issa admissibility decision, exerting jurisdiction over acts that
occurred in a state outside the region without examining whether the state party exercised
effective control over persons and property in this extra-regional state) was radically
scaled back to conform to the Bankovic decision in the European Court’s November 16,
2004 decision on the merits.*

I find this to be a useful approach for distinguishing the different examples of the
Inter-American Commission’s exercise of extraterritorial jurisdiction under the American
Declaration. Consequently, I divide the inter-American jurisprudence into the following
three groups: 1) The Soering line of cases; 2) ‘Effective control’ cases; and 3) Cases in
which extraterritorial application was not questioned.

1. Soering Line of Cases: US Interdiction of Haitians on the High Seas

The Inter-American Commission has exercised extraterritorial jurisdiction in
connection with violations of human rights involving ostensibly lawful acts committed

®  Quoted in ‘Bombing for Peace: Collateral Damage and Human Rights’, ASIL Proceedings of the 96™ Annual Meeting, 13-16
March 2002, 95 at 97-98.

® Soering v. The United Kingdom, ECHR, 7 July 1989.

%0 cyprus v Turkey, Application No. 25781/94, ECHR 10 May 2001, para. 77; Loizidou v. Turkey (Preliminary Objections), ECHR
23 March 1995, para. 62.

™ “Bombing for Peace” supra n. 8 at 98.

2 Case of Issa and Others in Turkey, Application no. 31821/96, Judgment, 16 November 2004.
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within the territory of a state or on the high seas, giving rise to actual violations outside
the state’s territory. This example involves attempts by the United States to prevent
fleeing Haitians from landing on its shores and thereby acquiring certain procedural
rights to apply for asylum. The Commission also found that the seizure of fleeing
Haitians on the high seas interfered with the Haitians’ attempt to seek a safe haven in
countries other than the United States.

The Haitian interdiction case follows the rationale of the European Court’s
Soering case, in that the violation will be consummated if the respondent state extradites
or deports the petitioner to another OAS member state where it has probable cause to
believe that he will suffer harm.*® Unlike the Soering case, where the extradition involved
sending the petitioner to a non-member state of the Council of Europe, the Haitian
interdiction case involves deportation or refoulement to an OAS member state. It is the
involvement of a state, outside the territory of the extraditing or deporting state, that
triggers the exercise of the Commission’s extraterritorial jurisdiction. Unlike Soering,
who was a German national who had allegedly committed a crime in the United States,
the US was sending the fleeing Haitians back to the state of their nationality.

On October 1, 1990, the Inter-American Commission received a petition filed by
a number of non-governmental organizations on behalf of fleeing Haitian boat people,
primarily, for the ‘temporary suspension of the Haitian Migrant Interdiction program’ and
the suspension of deportation of interdicted Haitians to Haiti.** The petition alleged that
these boat people had a reasonable fear that they would be persecuted if returned to Haiti
and that they were denied a proper forum and processing procedures for resolution of
their asylum claims. They further alleged violation of the right to equality before the law
in that the US authorities discriminated against them as compared with fleeing Cubans.
The petitioners presented witnesses to testify as to the violence and persecution faced
before leaving Haiti to emigrate to the United States, as well as the brutality they were
subject to upon being returned to Haiti.

The US responded that the interdiction process was ‘consistent with the human
rights standards of the American Declaration” and that the US had a ‘sovereign right to
prevent illegal immigration to the United States.” It alleged that: ‘Since no other country
in the region has been willing to accept significant numbers of Haitians departing by sea,
the only relevant options are return or admission to the United States.” *°

As regards jurisdictional competence, the US noted that ‘[T]he issue for
consideration here is not whether there are human rights abuses occurring in Haiti’ but
rather ‘whether the action of the United States in interdicting Haitian nationals on the
high seas and repatriating them to Haiti violates’ specific Articles of the American
Declaration.'® The US reiterated its position expressed in earlier cases that it ‘rejects the
petitioners’ contention that the American Declaration has acquired legally binding force

¥ US Interdiction of Haitians on the High Seas, (United States) March 13, 1997, Report No. 51/96, Case No. 10.675.

“ Ibid. at para. 11.
> Ibid. at para . 51.

%8 |den,
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by virtue of US membership in the OAS and ratification of the Charter of the OAS.
Because, the United States has previously noted, the Declaration is not a treaty and has
not acquired binding legal force.”*’

The US argued that the non-refoulement obligation of Article 33 of the UN
Refugee Convention only protects a refugee who has reached the territory of a
contracting state and does not apply to persons interdicted on the high seas.'®

The Commission found the US in violation of multiple provisions of the
Declaration. It concluded that by means of the interdiction and repatriation policy, the US
was exposing ‘the Haitian refugees to the genuine and foreseeable risk of death,” in
violation of their right to life protected by Article 1. The Commission cited to the
European Court’s decision in the Soering case and to the Human Rights Committee’s
case, Ng v. Canada, as authority for the proposition that a state may be held in violation
of a human rights obligation by subjecting an individual to risk in another jurisdiction:

The Commission has also noted the international case law which provides
that if a State party extradites a person within its jurisdiction in
circumstances, and if, as a result, there is a real risk that his or her rights
under the Covenant will be violated in another jurisdiction, the State party
itself may be in violation of the Covenant.”

The US rejected the Commission’s interpretation of the non-refoulement
provision of the 1967 Refugee Protocol, stating that ‘there is no basis in law to hold the
U.S. liable for acts and omissions of another government with respect to that
government’s own citizens.”?° It also rejected the Commission’s recommendation that the
US provide adequate compensation to the victims for the alleged breaches.

2. Cases Raising the Issue of Effective Control

The case law of the Commission indicates that states may be considered to have
‘effective control’ over persons as a result of three distinct types of extraterritorial
conduct: ‘military occupation’, ‘military control’ and ‘detention’.

(@) Military Occupation: US Military Intervention in Grenada

The US military action in Grenada occurred in October 1983.2* On October 19,
1983, rival members of Prime Minister Maurice Bishop’s party, called the New Jewel
Movement, murdered the Prime Minister and some members of his Government.
Following the violent overthrow of the Bishop Government, the rival faction established

™ Ibid. at para. 66. The US cites Commission Res. 23/81, Case No. 2141, 16 October 1981, Ann Rep. IACHR 1980-1981; Res. 3/87,
Case No. 9647, 22 September 1987, Ann. Rep. IACHR 1986-1987; and the Court’s Advisory Opinion OC-10/89, 14 July 1989, all of
which purport to substantiate the exercise of jurisdiction by the Commission under the American Declaration.

8 «ys Interdiction . . .” supra n. 13 at para. 71.

® Ibid. at para. 167.

% |pid. at para. 182.

2L The US military intervention occurred with the participation of Caribbean Armed Forces but the complaint was filed only against
the US
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the Revolutionary Military Council. On October 25, 1983, the United States and
Caribbean Armed Forces invaded Grenada and deposed the Revolutionary government.
Two petitions were filed regarding the military intervention in Grenada. One was filed by
Disabled Peoples’ International on November 5, 1983, alleging that the US military had
bombed an insane asylum, killing sixteen persons and injuring six others. That case was
concluded by means of a friendly settlement and published as Report No. 3/96, (Disabled
People International), United States, March 1, 1996.

The other case, Coard et al, involved 17 Grenadian claimants who had been
involved in the overthrow of the Government.”* During the first days of the military
operation, a number of individuals, including Bernard Coard, head of the Revolutionary
Council, were arrested and detained by US Forces. The 17 Grenadian claimants filed a
petition before the Commission on July 25, 1991 claiming that US forces had detained
them for periods of 9 to 12 days in the first period of the military operation, and that they
had been held incommunicado and mistreated before being turned over to the Grenadian
authorities. They contended that the US corrupted the Grenadian judicial system by
influencing the selection of judicial personnel prior to their trial, financing the judiciary
during their trial, and turning over testimonial and documentary evidence to Grenadian
authorities, thereby depriving them of their right to a fair trial by an independent and
impartial tribunal previously established by law.*®

The US contested the admissibility of the case, asserting that the Commission
lacked the competence to examine the legal validity of US military actions in Grenada as
this fell beyond the scope of the Commission’s mandate, particularly with regard to a
non-state party to the American Convention.”* On February 4, 1994, the Commission
dismissed the objections raised by the US and adopted its admissibility report on the case
(unpublished), and reiterated that the American Declaration ‘is a source of international
obligation for member states not party to the American Convention,” and that the
Commission’s Statute authorizes the Commission to examine complaints under the
Declaration.”

On September 21, 1995, the Commission adopted Report 13/95 on the merits of
the case. In that Report, the Commission declared that the US had failed to uphold the
standards set forth in the American Declaration as regards Bernard Coard and the sixteen
other petitioners. The Commission communicated the Report to the state, on a
confidential basis, pursuant to its normal procedure, and on December 27, 1995, the state
requested reconsideration of the Commission’s Report. The US based its request for
reconsideration on two issues that required additional clarification. The first involved the
legal status of the petitioners. The US had argued that the petitioners’ detention and
treatment were justified under the Third Geneva Convention relative to Prisoners of War.
At the same time, it contended that the petitioners could also be considered civilian
detainees, whose detention and treatment were fully in accord with the standards
established in the Fourth Geneva Convention. It had also argued that the petitioners were

2 Coard et al., (United States), September 29, 1999, Report No. 109/99, Case No. 10.951.
2 |pid. at para. 1.
2 |bid. at para. 5.
% |bid. at para. 9.
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accorded protections equivalent to those given to POWSs ‘even though they were not
themselves POWSs’.% Since the classification of the prisoners as civilians and POWs are
mutually exclusive, the Commission requested a clarification. The US responded that the
petitioners ‘were civilian detainees, held briefly for reasons of military necessity, and
were treated de facto pursuant to the highest legally available standard of protection.?’
Having received the request for reconsideration and having attempted to clarify the
inconsistencies in the state’s response, the Commission adopted its final report on the
case on May 7, 1999, 16 years after the events.

Presaging the issues that would arise in the 2002 request for precautionary
measures on behalf of the Guantanamo detainees, the Commission noted that what is in
dispute:

is the legal characterization of the treatment accorded to the petitioners once
arrested and detained. The petitioners in the Coard case alleged that their arrest
and detention violated, inter alia, Articles I, XVIII and XXV of the American
Declaration. The State maintained that the matter was wholly and exclusively
governed by the law of international armed conflict, which the Commission has
no mandate to apply, and that the conduct in question was, in any case, fully
justified as a matter of law and fact.?®

The Commission reiterated the basis of its competence, which it stated, ‘derives
from the OAS Charter, its Statute and Regulations. Pursuant to the Charter, all member
States undertake to uphold the fundamental rights of the individual, which, in the case of
non-parties to the Convention, are those set forth in the American Declaration, which
constitutes a source of international obligation.”®

The US did not challenge the extraterritorial application of the American
Declaration; however, the Commission chose to address this issue all the same:

While the extraterritorial application of the American Declaration has not been
placed at issue by the parties, the Commission finds it pertinent to note that, under
certain circumstances the exercise of its jurisdiction over acts with an
extraterritorial locus will not only be consistent with but required by the norms
which pertain. The fundamental rights of the individual are proclaimed in the
Americas on the basis of the principles of equality and non-discrimination —
“without distinction as to race, nationality, creed or sex.” Given that individual
rights inhere simply by virtue of a person’s humanity, each American State is
obliged to uphold the protected rights of any person subject to its jurisdiction.
While this most commonly refers to persons within a state’s territory, it may,
under given circumstances, refer to conduct with an extraterritorial locus where
the person concerned is present in the territory of one state, but subject to the
control of another state—usually through the acts of the latter’s agents abroad. In

% |pid. at para. 30.
77 |bid. at para. 32.
% |bid. at para. 35.
% |bid. at para. 36.
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principle, the inquiry turns not on the presumed victim’s nationality or presence
within a particular geographic area, but on whether, under the specific
circumstances, the State observed the rights of a person subject to its authority
and control. (Emphasis added)

The Commission, in its decision on the merits, held that the petitioners had been
subjected to the extraterritorial authority and control of the US authorities and held that
the US was in violation of Articles I, XVII and XXV of the American Declaration. The
Commission concluded that the petitioners were civilians detained for security reasons
and that they had been held in the custody of US forces for approximately 9 to 12 days,
including 6 to 9 days after the termination of the fighting. This 9 to 12 day period was
considered by the Commission to be violative of the American Declaration and the
Fourth Geneva Convention in that the petitioners were not afforded access to a review

procedure regarding the legality of their detention ‘with the least possible delay”.*

(b) Military Control: Cuban Military Intervention in International Airspace

On February 25, 1996, the Commission received a petition against Cuba on behalf
of Armando Alejandre Jr. and three others, for violation of the right to life and the right
to a fair trial under the American Declaration.®* The facts alleged that a Cuban MIG-29
military aircraft shot down two unarmed civilian light airplanes belonging to the
‘Brothers to the Rescue’ anti-Castro organization, resulting in the death of the four
persons on board. Two of the four were US born, one was a naturalized US citizen and
the fourth was a Cuban who had fled Cuba in 1992. In declaring the case admissible, the
Commission noted that:

In terms of its competence ratione loci, clearly the Commission is
competent with respect to human rights violations that occur within the
territory of OAS member States, whether or not they are parties to the
Convention. It should be specified, however, that under certain
circumstances the Commission is competent to consider reports alleging
that agents of an OAS member State have violated human rights protected
in the inter-American system, even when the events take place outside the
territory of that State. In fact, the Commission would point out that, in
certain cases, the exercise of its jurisdiction over extraterritorial events is
not only consistent with but required by the applicable rules. The essential
rights of the individual are proclaimed in the Americas on the basis of
equality and nondiscrimination, ‘without distinction as to race, nationality,
creed, or sex.” Because individual rights are inherent to the human being,
all the American States are obligated to respect the protected rights of any
person subject to their jurisdiction. Although this usually refers to persons
who are within the territory of a State, in certain instances it can refer to
extraterritorial actions, when the person is present in the territory of a

% Ipid. at para. 60.
® Armando Alejandre Jr. et al., (Cuba), September 29, 1999, Report No. 86/99, Case No. 11.589.
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State but subject to the control of another State, generally through the
actions of that State’s agents abroad. In principle, the investigation refers
not to the nationality of the alleged victim or his presence in a particular
geographic area, but to whether, in those specific circumstances, the State
observed the rights of a person subject to its authority and control.*
(Emphasis added)

The Commission cited as authority the European Commission’s decision in the
Cyprus v Turkey case for the proposition that its jurisdiction could be exercised over acts
under the authority and control of the state, even when committed outside the state’s
territory. The Commission then revealed its conclusion, while still formally considering
the admissibility of the petition:

In the case sub lite, the petitioners stated that their allegations were guided
by the provisions of the American Declaration of the Rights and Duties of
Man. The Commission has examined the evidence and finds that the
victims died as a consequence of direct actions taken by agents of the
Cuban State in international airspace. The fact that the events took place
outside Cuban jurisdiction does not limit the Commission’s competence
ratione loci, because, as previously stated, when agents of a State, whether
military or civilian, exercise power and authority over persons outside the
national territory, the State’s obligation to respect human rights continues
—in this case the rights enshrined in the American Declaration. The
Commission finds conclusive evidence that agents of the Cuban State,
although outside their territory, placed the civilian pilots of the “Brothers
to the Rescue” organization under their authority. Consequently, the
Commission is competent ratione loci to apply the American Convention
extraterritorially to the Cuban State in connection with the events that
took place in international airspace on February 24, 1996.* (Emphasis
added)

This case and Bankovic share the fact that the element of control employed by the
respondent state(s) was the use of military weapons (bombs or air- to- air missiles)
against civilians. In the Inter-American Commission’s case, Cuba’s launching of missiles
or bombs to down the civilian aircraft resulted in the death of the civilians and
destruction of the aircraft, whereas in the European Court’s case, NATO’s bombing of a
radio-television station, resulting in the death of the civilians and destruction of the
station was not considered sufficient ‘authority and control’ over the victims to bring
them within the jurisdiction of the respondent state(s). The European Court, however,
was unwilling to recognize that the respondent State’s use of military weapons in another
State was sufficient to amount to jurisdiction over the alleged victims. One can only
speculate as to how much bombing would be required to confer jurisdiction on the
respondent state. Given the nature of modern warfare to rely on massive bombing raids,

%2 |bid. at para. 23.
* Ibid. at para. 25.
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how much bombing would be required before a determination could be made that the
non- territorial state has “effective control”?

(c) Detention: Indefinite Detention of Aliens by the US in Camps in Guantanamo
Bay

This last group of cases in which the Commission has exercised extraterritorial
jurisdiction falls under the ‘effective control’ category but is distinguished from the two
cases discussed above insofar as the violations involve the indefinite detention outside the
territory of the respondent state, but within the territory of another OAS member state. In
these two cases, the respondent state is responsible for removing the alleged victim from
the United States or countries outside the inter-American system, to an area under the
authority and control of the United States, but where fewer, or no rights, are available.
The first case involves the “‘Marielito” Cubans who were transferred to Guantdnamo Bay
in Cuba, and were indefinitely detained there, and the second involves a request for
precautionary measures filed on behalf of some 300 persons who have been transferred to
Guantanamo Bay from Afghanistan and other parts, and are currently being held there as
‘unlawful combatants,” in furtherance of President Bush’s ‘war on terrorism.”%*

(d) US Detention of ‘“Marielito’ Cubans

This petition was filed in April 1987, at a time when approximately 3,000 Cubans
were detained in the United States due to their irregular entry into the US.* The petition
charged a number of violations of the American Declaration as a result of the deprivation
of the petitioners’ liberty. The situation developed after an incident in April 1980 when a
group of Cubans sought refuge in the Peruvian Embassy in Havana, Cuba. Cuban
President Fidel Castro allowed the emigration to the US of some of the members of this
group and then announced on April 20, 1980 that any Cubans wishing to leave the
country could depart through the port of Mariel. The US President, Jimmy Carter, stated
that the Cubans would be welcomed in the United States ‘with open hearts and open
arms.” The result was an influx of approximately 125,000 Cubans who fled to the US in
1980.

For a number of reasons, approximately 300 Mariel Cubans had been placed in
continuous detention since their arrival in the United States. The US responded to the
petition stating that the Cuban government had intermingled common criminals and
persons with serious mental health problems with those who were leaving Cuba. Of the
approximately 125,000 Mariel Cubans, over 23,000 admitted to having a prior criminal
record in Cuba. When the initial screening process ended in August 1981, approximately
1, 800 remained in detention because of suspected or admitted criminal background that
would make them ineligible for admission to the US and possibly a danger to the
community.

%% Rafael Ferrer-Mazorra et al.,( United States) April 4, 2001, Report No. 51/01, Case No. 9903; Precautionary Measures for the
Guantanamo Detainees, March 12, 2002, 41 ILM 532.

% Rafael Ferrer-Mazorra et al., supran. 33.

10
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The US argued that the Commission was not competent to examine the issue of
the detention of these individuals since the US was sovereign as regards the entry and
removal of aliens to and from its territory.*® The respondent state contended that: * the
petitioners, and aliens generally, who are ‘excludable’ under U.S. law, have no
substantive rights under international law to be at liberty in U.S. territory pending their
deportation and correspondingly cannot be said to have a right to be free from detention,
nor can they be said to have any procedural rights respecting their detention, under the
American Declaration or otherwise.”®’

The Commission held that the US was obliged to afford the petitioners the rights
provided under the American Declaration, including those rights regulating when and
under what conditions the state may deprive persons of their liberty. The Commission
concluded that the state ‘became the guarantor of those rights when the petitioners came
within the State’s authority and control in 1980.7%

Precautionary Measures for the Guantanamo Detainees

On February 25, 2002, the Commission received a request for precautionary
measures, pursuant to Article 25 of the Commission’s Rules of Procedure, on behalf of
approximately 300 individuals captured by the US authorities in Afghanistan and other
places, who are now being detained by the US at its naval base at Guantanamo Bay,
Cuba. These individuals, who have not been individually identified, are known
collectively as the ‘Guantanamo detainees.” The petitioners requested precautionary
measures ‘to protect the detainees’ rights to be treated as prisoners-of-war, to be free
from arbitrary, incommunicado and prolonged detention, unlawful interrogations and
trials by military commissions in which they could be sentenced to death.’

The Commission held that ‘precautionary measures are both appropriate and
necessary in the present circumstances, in order to ensure that the legal status of each of
the detainees is clarified and that they are afforded the legal protections commensurate
with the status that they are found to possess, which may in no case fall below the
minimum standards of non-derogable rights.”* On that basis, the Commission requested
the United States to ‘take the urgent measures necessary to have the legal status of the
detainees at Guantdnamo Bay determined by a competent tribunal.’

The United States challenged the Commission’s exercise of jurisdiction, claiming,
as it had in earlier cases, that the only law applicable to this petition was international
humanitarian law and that the Commission has no competence to apply international
humanitarian law. The US maintained that it never consented to the Commission
applying international humanitarian law, nor customary international humanitarian law,
and further, that the Commission has no authority to request precautionary measures of
non-states parties to the American Convention. The US requested the Commission to

% Ibid. at para. 172.
* Ibid. at para. 176.
* |bid. at para. 183.

¥ |ACHR Decision on Request for Precautionary Measures (Detainees at Guantanamo Bay, Cuba), March
12,2002 41 ILM 532 (2002).
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rescind the measures. The US did not question the Commission’s extraterritorial
application of the American Declaration.

The Commission invoked the ‘authority and control’ argument in justifying its
exercise of jurisdiction:

Accordingly where persons find themselves within the authority and
control of a state and where a circumstance of armed conflict may be
involved, their fundamental rights may be determined in part by reference
to international humanitarian law as well as international human rights
law. Where it may be considered that the protections of international
humanitarian law do not apply, however, such persons remain the
beneficiaries at least of the non-derogable protections under international
human rights law. In short, no person, under the authority and control of a
state, regardless of his or her circumstances, is devoid of legal protection
for his or her fundamental and non-derogable human rights. (Emphasis
added)

On February 13, 2003 and March 4, 2003, the petitioners submitted additional
information to the Commission concerning the situation of the individuals detained by the
US at Guantanamo. They also provided the Commission with information pertaining to
the situation of other individuals detained for investigative purposes in other locations.
The petitioners alleged that persons described in their communications have been the
victims of torture and other cruel, inhuman or degrading punishment or treatment at the
hands of US agents, or have been transferred by the US for interrogation to third
countries known to practice such punishment or treatment. The petitioners asked the
Commission to adopt precautionary measures requesting the US Government to afford
each detainee the right to humane treatment as guaranteed by the American Declaration
and international humanitarian law.

The Commission, on March 18, 2003, formally requested the US Government to
take the urgent measures necessary to have the legal status of the detainees at
Guantanamo Bay determined by a competent tribunal and requested information as to the
location, status and treatment of individuals detained by the US in other facilities in
connection with its post September 11, 2001 anti-terrorism initiatives. In addition, it
requested within 30 days, ‘information as to the United States’ policies and practices
governing the prohibition of any form of treatment that may amount to torture or other
cruel, inhumane or degrading in nature in the detention or interrogation of such persons.’

The US Government responded on June 9, 2003, essentially reiterating its earlier
responses regarding its assertion that the Commission lacked competence to apply
international humanitarian law and to request precautionary measures from a non-State
Party to the American Convention. The US noted that the Commission’s request related
to ‘worldwide’ activities and ‘not just activities in the Americas’ and it reserved its right
to express its views ‘concerning the geographic reach of the Commission’s jurisdiction’
at a later time. It again requested the Commission to rescind the measures, but noted that
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the ‘detainees are being treated humanely and, to the extent appropriate and consistent
with military necessity, in a manner consistent with the principles of the Geneva
Convention and that US policy condemns and US law prohibits torture’. ‘Furthermore,’ it
noted, ‘if it is deemed appropriate to transfer detained enemy combatants to other
countries, US Government instructions are to seek and obtain appropriate assurances that
such enemy combatants are not subjected to torture.’

3. No Questioning of Extraterritorial Application: US Military Intervention in
Panama

In the admissibility decision on the petition involving deaths, injuries and material
damage caused by the US military intervention in Panama in 1989, the Commission did
not resort to an ‘authority and control’ justification, for the exercise of its jurisdiction
over the US, as it had in other cases. For that reason | distinguish this case.

The Commission was faced with a complaint that derived from another US
military operation, this time in Panama. On December 19, 1989, the US landed
approximately 24,000 troops in Panama in order to remove the regime of General Manuel
Noriega from power. On December 20, 1989, the coalition Government of Guillermo
Endara, believed to have won the May 1989 elections, was sworn in and announced the
formation of a new Government. General Noriega surrendered to the US authorities on
January 4, 1990 and was taken to the US for trial on drug trafficking and money-
laundering charges.

On May 10, 1990, the petitioners submitted sixty petitions on behalf of named
victims and on behalf of all other Panamanians who had been harmed by the invasion.*’
The victims were civilians who suffered the death of family members, personal injury
and destruction to their homes and property as a result of the military action.
Subsequently, these petitions were supplemented by further petitions and in total, some
2,884 petitioners claimed US$ 372,706,376 in compensation from the US.

Petitioners claimed that the US military forces had acted in ‘an indiscriminate
manner with reckless disregard for the safety of Panamanian civilians during the US
military operations in Panama’ in gross violation of Articles I, VII, IX, XIV, XXIII,
XXVII4I1 of the American Declaration and that they should be compensated for their
losses.

The US denied that it engaged in the human rights violations alleged and asserted
that President-elect Endara had welcomed the intervention when advised of it before the
additional deployment of US troops landed in Panama.*? It reiterated its position in the
earlier case involving the invasion of Grenada, stating that the petition ‘seeks to draw the
Commission into areas that exceed the scope of its competence as it has been spelled out

“ salas et al., Decision on Admissibility, (United States) October 14, 1993, Report No. 31/93, Case No. 10.573.

“! |bid. at para. 9.
2 |bid. at para. 19.
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in Article 111 of the OAS Charter and Articles 1, 18 and 20 of the Commission’s
Statute.”® Petitioners also alleged violations of international law including provisions of
the UN and OAS Charters and of the Geneva Conventions and Additional Protocol I.

The US stated that the petitioners were asking the Commission to determine ‘two
issues clearly beyond its mandate and purpose: (i) whether the United States was justified
under the OAS and UN Charters in using military force in Panama for the purposes
stated, and (ii) whether, in undertaking those actions, the United States properly complied
with international legal instruments and customary international law governing the
treatment of non-combatants during times of armed conflict.”*

As in the earlier case (supra), the US challenged the Commission’s competence to
deal with issues involving the use of armed force and the State’s express failure to
consent to the Commission’s applying international humanitarian law.

The petitioners responded to these defenses by arguing ‘the Commission must
protect human rights in all situations, including armed conflict. [T] he most fundamental

of all rights, the right to life, represents a norm of jus cogens’,* that ‘the Commission’s

mandate contains no provision restricting its jurisdiction to peacetime’,*® that ‘common
article 3 of the Geneva Conventions applies to this case (...) it provides the minimum
standard of protection to be observed in all types of armed conflict. Common Article 2
provides that the Conventions apply to all armed conflicts’,*” and * [A]lthough the United
States has not ratified the Additional Protocols, the provisions of Protocol | applicable to

this case are recognized as customary law.”*

The Commission could have found in favor of a margin of appreciation as regards
the US position that the subject matter of this case, the use of armed force by the US
military, and a claim for compensation involving hundreds of millions of dollars, was
simply too political or controversial a matter to be addressed.

The Commission did not do so, however, and in a sweeping assertion of its
jurisdiction over the case, again pushing the envelope of its jurisdiction, and creating
effectively a ‘cause and effect’ test, declared:

Where it is asserted that a use of military force has resulted in
noncombatant deaths, personal injury, and property loss, the human rights
of the noncombatants are implicated. In the context of the present case, the
guarantees set forth in the American Declaration are implicated. This case
set forth allegations cognizable within the framework of the Declaration.
Thuigthe Commission is authorized to consider the subject matter of the
case

“ Ibid. at para. 20.
“ Ibid. at para. 22.
“ |bid. at para. 53.
“® Ibid. at para. 54.
7 Ibid. at para. 56.
8 |bid. at para. 57.
“ Ibid. at para. 6 of the Analysis.
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The case was declared admissible in 1993 but is still pending a decision on the
merits. Given the European Court’s decision in Issa, supra, the decision on the merits is
not entirely predictable.

CONCLUSION

The crucial fact used to justify the European Court’s rejection of the Bankovic
application was that the FRY is not and was not, at the time of the bombing attack, a
member state of the Council of Europe, and not a party to the European Convention.*

Since the applicants were arguing admissibility, ratione loci, they never really
argued the question of admissibility ratione personae, or refuted the incontrovertible fact
that the inhabitants of the FRY were outside the system and consequently, outside the
scope of jurisdiction of Article 1 of the European Convention. The applicants stated that
they were nationals of the Republic of Yugoslavia and conceded that ‘[T]hat state is not a
party to the Convention.””® The Governments contended that the application was
inadmissible ratione personae, because the applicants did not fall within the jurisdiction
of the respondent State within the meaning of Article 1 of the Convention. The
consequence of not being a member state of the Council of Europe signifies that the
‘inhabitants had no existing rights under the Convention’ and consequently no reasonable
expectation of protection or indemnification under the European human rights system.>
The European Court in Bankovic emphasized that the European Convention is a
multilateral treaty operating ‘in an essentially regional context and notably in the legal
space (espace juridique) of the Contracting States. The FRY clearly does not fall within
this legal space. The Convention was not designed to be applied throughout the world,
even in respect of the conduct of Contracting States.” Is that true? Perhaps the applicants
should have argued that they were Europeans and as such had a reasonable expectation of
protection since the FRY is regionally within Europe and today is a member state of the
Council of Europe and a party to the European Convention.

Geography, in this analysis, appears to be crucial because it is what most
characteristically defines a “regional” organization. The competence of a regional human
rights body is circumscribed by the parameters of its geography, and whether an
individual falls within the jurisdiction of a State defines him as a potential beneficiary of
the system. In this line of reasoning, all independent states in Europe should be included
as member states of the Council of Europe, as all independent states of the Americas
should be included as member states of the Organization of American States.>

It is submitted, in contrast to the European Court’s reasoning in Bankovic, that a
regional human rights body’s jurisdiction should extend to the acts of its members or

%0 Bankovic, supra note 5 at para. 42.

*! Ibid.. at para. 56.

52 |bid.

5% Unfortunately this is not the case in either system. Belarus is not a member state of the Council of Europe, although it is physically
in Europe. Cuba, although a member state of the OAS, has been excluded from participation in the Organization by reason of the
incompatibility of its Marxist-Leninist Government with the purposes and principles of the OAS Charter.
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Contracting States, wherever in the world they occur, provided that the State has effective
control of the extra regional territory in which the act occurs. A State, by ratifying an
international human rights instrument, undertakes to respect and ensure that the rights set
forth in that instrument are respected in the territory and with regard to the inhabitants of
the territory under its effective control, whether the territory in question is physically
within the region or outside thereof. Otherwise a State could claim impunity simply by
transferring the individuals whom it chooses to abuse to a territory outside of the region.
Such a conclusion is both morally and legally repugnant. In the Inter-American system,
the Commission’s competence ratione personae is determined by whether the State has
ratified the American Convention (or if not, is subject to the American Declaration of the
Rights and Duties of Man). If the Commission finds that the State is a party to the
American Convention, then it declares, pursuant to article 44 of the Convention, that the
individual(s) on whose behalf the petition was presented, is (are) person(s) to whom the
Contracting State has committed itself (by means of becoming a party to the treaty) to
respect and guarantee the rights set forth in the Convention. There is no examination as
to the nationality of the purported victim and it makes no difference whether s/he is a
national of the State against whom the petition is filed or not. As regards the requirement
of competence ratione loci, the Commission normally finds competence if the acts
occurred within the territory of a State party to the Convention, but that could easily be
amended to allow the interpretation “or territory under the State’s effective control”, as is
the case with extra regional territories (e.g. France and St. Pierre et Miquelon, Martinique
and Guadelupe).

To date the inter-American system has not expanded the jurisdictional envelope
much more than the European system has, although the larger question of the Inter-
American Commission’s exercise of jurisdiction outside the region is still one of first
impression, since the Commission has not yet dealt publicly with this issue. As regards a
request for precautionary measures for detainees detained by US Armed Forces in places
outside the Americas, the Commission has considered this request as ‘additional
information’ rather than as a new petition, since it was presented by the same petitioners
who requested and received precautionary measures on behalf of the detainees held at
Guantanamo, Cuba.** The US responded, questioning the Commission’s exercise of
extraterritorial jurisdiction, and reiterated its objections to the Commission which it
complained was applying international humanitarian law without its consent.

The seminal case in the area of extraterritoriality is Soering, in that it allowed for
the exercise of jurisdiction and the finding of international responsibility of a member
state of the Council of Europe for acts committed by a non-member state, located outside
the geographical region of Europe, and where the establishment of such responsibility
involved an assessment of conditions in the non-member country. If a member state can
be held responsible for subjecting the purported victim to the risk of harm by a non-
member state of the Council of Europe, how much easier it is to find international
responsibility on the part of a member state of the regional organization for harm which it
commits outside the region to individuals under its effective control.

% See the website for the Center for Constitutional Rights: www.ccr-ny.org.
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A year ago | expressed the view that although some human rights activists might
wish, for example, for the Inter-American Commission on Human Rights to take
jurisdiction over victims who were injured or killed as a result of the US invasion of Iraq,
that the inhabitants of lIraq have no reasonable expectations or rights under the
instruments of the inter-American system. | based this view on a notion of a lack of extra
regional protection by a regional human rights organization. | have now changed my
view in light of the fact that this position results in a fundamental unfairness, in that, why
should, for example, Iragis or other aliens, under the control and authority of US forces at
Guantdnamo be entitled to protection, whereas Iragis under the control and authority of
US forces at Bagram or Diego Garcia, or at any other detention center outside of the
Americas, be denied the same protection. This situation is complicated further by the fact
that US forces have physically transported a group of aliens and detained them at its
military base at Guantanamo, Cuba, whereas it has chosen not to transport to
Guantanamo (and thereby into the Americas region) the others that it is holding in Iraq
and in other extra-regional countries. All of the “enemy” aliens held by US forces are
under effective US control, regardless of where they are being held. It appears to me
equally irrational for the European Court to exclude European states from membership in
a regional human rights organization when human rights violations are occurring in that
state, as for the Inter-American Commission to exclude alleged victims from its
protections because they are under the effective control of a member state outside the
territorial boundaries of the region. But | must emphasize that this is my personal view
and not a reflection of the views of the Inter-American Commission on Human Rights.

In December 2005, the English High Court found the United Kingdom to be
responsible under the Human Rights Act of 1998, which implements the European
Convention on Human Rights in Britain, for the death of an Iraqi citizen in a British
military prison in Irag.>® This landmark decision, which goes beyond the European
Court’s jurisprudence, as set forth in Bankovic, is currently on appeal, by the State, to the
House of Lords. Curiously, the State, in its pleadings, is required to resort, in its
arguments, to the more retrograde jurisprudence of the European Court, in seeking to
have the High Court’s decision overturned. This is curious because international
tribunals normally play a subsidiary role to domestic courts and one would expect the
international tribunal to be more aggressive in its defense of the victim than the domestic
tribunal. This domestic court decision, which | hope will be affirmed by the House of
Lords, may become the catalyst for the regional human rights bodies to redefine their
jurisdiction, under their respective conventions, to include acts that occur in territories
outside their regions.

August 7, 2006

%% Al Skeini v Secretary of State for Defence [2005] EWCA Civ. 1609, 21 December 2005.
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